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STATEMENT OF THE CASE

NATURE OF THE CASE
This case involves the habeas corpus rights 0f a number of prisoners and detainees
incarcerated at Elmore

County Detention Center located

in

Mountain Home, Idaho (ECDC) With

regard to their health, safety and liberty interests that have been impacted by the

COVID-19

epidemic. The Petitioners ﬁled their petition with the Idaho Supreme Court on April

Which was shortly
District

thereafter (April 8, 2020) transferred

Court for review pursuant to I.A.R. § S(d) and

by

this

I.C. §

awarding Respondents

summary judgment dismissing

their attorney’s fees. Petitioners

2020,

Court t0 the Fourth Judicial

19-4203. After an extremely

expedited brieﬁng schedule and a denial 0f a motion for discovery, 0n
court granted Respondents’

2,

all

May

18, 2020, the district

of the petitioners” claims and

ﬁled an expedited appeal Which was

granted by this Court.

This appeal addresses a number 0f unprecedented issues pertaining to habeas corpus
rights during a

pandemic. At issue

is

Whether the

crisis rises t0 the level

0f an imminent threat t0

the health and safety 0f prisoners, and thus overriding the exhaustion of administrative remedies

requirement before a petition can be ﬁled t0 address the prisoners’ conditions of conﬁnement.

Also

at issue are the liberty interests

charges, and

0f prisoners that are classiﬁed as detainees facing pending

whom experienced substantial delays

measures that have been taken t0

restrict court

in

due process resulting from protective

proceedings during the ongoing

COVID-19

process. Finally, the appeal addresses the appropriateness of awarding attorney’s fees t0

Respondents under these extraordinary circumstances.
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COURSE OF PROCEEDINGS BELOW
On Friday,

April 2, 2020, several female inmates at the

ECDC

ﬁled a Writ of Habeas

Corpus petition With the Idaho Supreme Court against Respondents Sheriff Mike Hollinshead
and jail administrator Shauna Gavin, alleging Violations 0f various Constitutional
to the

Respondents’ conduct pertaining to the COVID—19.1 This writ was accepted by

0n Monday, April

On April

Court.3

8,

On April

2020.2

4,

8,

where

10, 2020, a

it

was assigned

t0 the

number 0f male inmates

veriﬁed Writ of Habeas Corpus and

moved

all

proceedings pursuant to

Honorable James Cawthon.4

at the

ECDC also ﬁled a Virtually identical

to consolidate their case

with the female inmates.5

granted the order t0 consolidate 0n April 24, 2020.6

district court

On April

13,

2020, the Petitioners ﬁled a brief in support 0f their petition and Which also

addressed the issues raised in Respondents’ Motion to Dismiss.7

(Wednesday) the

district court issued

On April

15, 2020,

an “Order t0 Demonstrate Exhaustion of Remedies 0r

Applicability 0f Exception” requiring a response from the Petitioners in three days.8

1

2
3

4
5

6

R. V01.

I,

pp. 7-16.

R. V01.

I,

pp. 5-6.

E. V01.

R. V01

I,

I,

Aug. Rec. Amend. Ver. Compl.

pp. 17-21.

pp. 5-6.

R. V01.

I,

pp. 41—44, 237-38,

R. V01.

I,

pp. 237-38

7

R. V01

8

R. V01.

I,
I,

Court

2020, after reviewing the ﬁlings this Court issued an order directing the

I.A.R. § 5(d) and § 19-4203

On April

this

2020, Respondents ﬁled a Motion t0 Dismiss With the

matter to be transferred to the Fourth Judicial District Court for

The

rights related

Aug. Rec. Amend. Ver. Compl.

pp. 25-35.
pp. 36-40.
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On April

18,

2020 (Monday),

response t0 the

Petitioners ﬁled a supplemental brief in support 0f their petition

This response was supported by the Declaration 0f

district court’s 0rder.9

Nathan M. Olsen Which attached a number of written statements from the
articles reporting

and a

Petitioners,

news

measures being taken by other jails including one in Idaho to protect inmates

from the COVID-19, and a

letter

from the Ada County Sheriff t0 the administrative judge of the

Fourth Judicial District expressing concerns about the safety 0f inmates incarcerated in the

County jail and delays

On April
t0

Answer t0

in court proceedings also affecting the inmates.

10

22, 2020, the Respondents ﬁled a veriﬁed answer t0 the petition and “Exhibits

Petition for

Habeas Corpus?“ Respondents also ﬁled Motion(s)

Judgment(s) and a supporting

Which

Ada

also references a

brief, as

number of the

Gavin’s declaration states

that:

for

Summary

well as a declaration(s) ofjail administrator Lt. Gavin
exhibits attached t0 the answer. Paragraph 14 of Lt.

“On March

17,

2020, the Elmore County Prosecutor sent a

of

list

non-Violent offenders he sought to have released from the jail to reduce the jail population.”12

On Friday,

April 24, 2020, the district court issued an order directing Petitioners t0 ﬁle a

response to Respondents’ Motion for

On Wednesday,

Summary Judgment in ﬁve

days.

13

April 29, 2020, Petitioners ﬁled an “Expedited Motion for Discovery”

pursuant t0 I.C. § 19-4210(3) requesting that the district court order that respondents produce
information pertaining to the Respondents’ communications With regard to the prosecutor’s
apparent

9

R. V01.

1°
11

R. V01

March

17,

I,

pp. 45-54.

I,

pp. 55—105.

14
This motion was
2020, request that non-Violent offenders be released.

R. V01.

I,

pp. 106—121, pp. 136—224.

R. Vol.

I,

p. 229.

13

R. V01.

I,

pp. 237-39.

14

R. Vol.

I,

pp. 240—43.

12

APPELLANTS’ BRIEF

—

8

Aug. Rec. Answ.

to

Amend. Compl. And Dec. of Lt. Gavin

all

supported by the Declaration of Nathan Olsen attaching the requests that were

made

for this

information and the largely redacted and incomplete records received in response to such
requests.

15

On Friday, May

expedited discovery.

16

1,

The

2020, the

district court

district court’s

ﬁle a response t0 Respondents’ Motion for

time contemplated.”

On May 2,

issued an order denying the motion for the

order gave Petitioners until Tuesday,

Summary Judgment With “no

17

motion With a supporting declaration from Nathan Olsen. 18

On May

18,

awarding Respondents’ attorneys

fees,

ﬁnding

that the petition

summary judgment

2020, the

issued a decision, order and judgment granting Respondents’ Motion for

procedure.”

2020, to

additional extensions of

2020, Petitioners ﬁled their response t0 the Respondents’

On May 22,

May 5,

district court

Summary Judgment and

was “frivolous?”

2020, Petitioners ﬁled their appeal and request for extraordinary appellate

On June

17, 2020, this

Court issued an “Order Expediting Appeal?”

STATEMENT OF FACTS
The following statement of facts
this

status

R. V01.

I,

pp. 280—321.

16

R. Vol.

I,

p.

271—75.

R. V01.

I,

p.

274.

R. V01.

I,

pp. 280—347.

R. V01.

I,

pp. 348-402. 403-404.

R. Vol.

I,

pp. 406—409.

19

2°
21

the record, as well as information that

COVID—19,

court

Odyssey records (pertaining

of the respective Petitioners), and certain facts With regard t0 the

15

18

upon

Court can take judicial notice of pursuant t0 I.R.E. § 201(b), Which consists of a) relevant

orders from this Court with regard to the

17

are based

Court record.
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COVID-19

to the

that are either

generally

known

0r can be accurately and readily determined from sources

whose accuracy

cannot be reasonably be questioned.

1.

Petitioners. Petitioners are prisoners 0r detainees at the

petition

was

ﬁled.

22

Individuals

a.

Petitioners can

Who have been

ECDC as of the time that this

be grouped into two general categories.

convicted 0f a crime and are serving their sentence

in jail or prison.

Individuals

b.

who have been

charged with a crime with

are incarcerated because they

are

0n a “hold” due

t0 a

were

since the ﬁling of this petition.

They

Wager, Alexis Alyce Moon, Jessica Marie Kibe, Jesse Pedroza, Omar Juarez,
Santero, Dazie Olsen, Joshua Anderson,

McMillan, Gavin Miland, Isaiah Bell, William Myles,

Amos Coombs,

Some of the petitioners have been transferred to
(IDOC) 0r Idaho

State Correctional Center (ISCC).

A brief summary of the situation of each of the Petitioners
upon

the

Odyssey records, R. V01.

I,

is

Brandon

and John McKay.

the Idaho Department of Corrections

Those

petitioners are:

Lynn Kirkland, Amber Renee Deschene, Brandon Lee Netherton,

largely based

who

pending probation Violation in relation to the crime.

Cody Butterﬁeld, Abner Montepeque, Randall

22

pending, but

either unable to post bail 0r because they

Some of the petitioners have been released from jail
include: Chloe

trial

Isaiah

Rose Marie Few, Joy

McKenzie

Bell,

Emil

described in Petitioners’ response brief as based

pp. 342—46. Obviously, the status of many of these Petitioners

have or will change by the time that this Court reviews and decides this appeal. Upon remand, the petition is likely
t0 be modiﬁed and updated to the current conditions. It is also likely that additional Respondents may be added for
Petitioners whom have been transferred t0 the IDOC or ISCC Where conditions have apparently deteriorated as a
result of the COVID-19 outbreak there. Additionally, the status of these Petitioners may be updated depending 0n
Whether they contract the disease 0r are in proximity 0f an inmate who has contracted the disease. As indicated, to
the best 0f counsel’s knowledge, none 0f the Petitioners have been tested for the COVID-19 at this time, which may
also be an issue addressed 0n remand.
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Mercado, John McKay, Brandon Jacob Raber, Douglas Butler
Lopez, and Brett Rogers have been transferred t0 a different

Respondent Sheriff Mike Hollinshead

2.

ECDC. Respondent

primary oversight over the
police ofﬁcer

who

is

is

facility

Cameron Wilson,

(unknown

Jesus

at this time).

the Sheriff of Elmore County, Idaho, and has

Lieutenant Shauna Gavin,

the Jail Administrator for the

The world

3.

is

Phillips.

is

an Elmore County

ECDC.23

currently experiencing an epic pandemic, the rapidly spreading novel

COVID—19

Virus, a lung disease

individuals

who have

which

is

deadly and highly contagious.“ Moreover,

the disease are asymptomatic

Which makes

it

many

Virtually impossible t0

control the spread of the disease ability Without strict measures of social distancing and

contact.”

19,

By far,

with a rapid
4.

the United States has the

rise in cases in the last

At the time

deaths caused by

that this petition

most conﬁrmed cases and deaths

few weeks and months.

brief, the

have increased exponentially t0 over 11,000, with over 100 deaths.
in Idaho at a higher rate than

23

R. Vol.

I,

most of the

states in the

COVID—

26

was ﬁled Idaho had 740 reported

COVID—19. As of the submission of this

related to

cases and 9

number of cases
27

The

in Idaho

infection rate

is

rising

country.”

p. 8.

24

See John Hopkins University, Coronavirus COVID-I9 Global Cases by the Centerfor Systems Science and
Engineering (CSSE) at Johns Hopkins University,
https://WWW.arc,qis.com/apps/opsdashboard/index.html#/bda7594740fd40299423467b4869ecf6.
25

See https://Www.cdc.gov/coronavirus/2019-nc0V/hcp/planning-scenarios.html
See CDC, Situation Summary, CORONAVIRUS DISEASE 2019 (COVID-19), https://www.cdc.g0V/coronavims/2019ncov/cases-updates/summarvhtml.
27
See Map and timeline counting Idaho conﬁrmed coronavirus cases, and what we know about each death, KTVB7,
26

https://www.ktvb.com/article/news/health/coronavirus/map-of-idaho-conﬁrmed—coronavirus—cases—what-we-know-

about-each-conﬁrmed-case-in-idaho/277-262de3 0b-ef00-40a2-b406-43626f0bb99b (as frequently updated). See
also https://WWW.idahostatesman.com/news/c0r0navirus/articleZ44 1 79 137 .html.
28

See https://WWW.latimes.com/world-nation/story/Z020-07-08/idaho-coronavirus-spike-after-businesses—reopen.
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5.

As of July

3,

2020, there were at least 119 individuals

at the

IDOC who have been

diagnosed with COVID-19, and 36 staff members.” 119 inmates 0f the 258 inmates in one
block tested positive.
6.

It is

cell

30

at least

unclear as to

ECDC. The petitioners

how many COVID—19

allege that there have

provided no information indicating that any
but rather have indicated that as of April

7,

been

little

COVID—19

to

tests

have been conducted

at the

n0 testing.“ The Respondents

tests

have been conducted

at the

ECDC,

2020, commitments to the jail were given a

rudimentary “screening questionnaire” and “had their temperature taken.”32
7.

In early

March of 2020,

emergency with guidelines with
the spread of the disease.

8.

the President of the United States declared a national

strict

measures for social distancing and other measures to slow

33

Idaho State Governor, Brad

Little, shortly thereafter

declared that the

COVID-

19 epidemic represents an imminent threat to public safety and health and issued a statewide

emergency declaration and “stay
guidelines issued

March

11,

at

home” order.“ “Building “upon the “CDC Prevention

2020,” the Order directs government agencies:

“TO CEASE NON-

ESSENTIAL OPERATIONS AT PHYSICAL LOCATIONS IN THE STATE OF IDAHO.

.”
.

In

regard t0 the “limited circumstances” in which “persons are allowed to interact in person outside

29

https ://www.idahopress.com/coronavirus/covid- 1 9-spikes-in-idoc-with-more-than— 1 00-inmates-testing-

positive/article_edd86528-62af—58d6-a693-55766e685f56.amp.html
3°
31

Id.

R. Vol.

I,

p. 37,

1]

13.

32

R.Vol I, p. 23 1, 11 25 of the Dec. of Lt. Gavin. R. V01. I, p. 176 “COVID-19 Screening Form.”
33
The President’s Coronavirus Guidelines For America, WHITE HOUSE. GOV, https://www.whitehouse.g0V/wpcontent/uploads/ZOZO/O3/03. 16.20 coronavirus-guidance 8.5x11 3 15PM.pdf.
34
Idaho Dep’t 0f Health and Welfare, Statewide Stay-Home Order, CORONAVIRUS IDAHO. GOV, (Mar. 25, 2020)
https://c0r0navims.idaho.gov/statewide-stav-home-order/.
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their residence,” the

other individuals,

Governor ordered

that such individuals

wash hands With soap and water

“maintain at least six feet from

for at least

20 seconds as frequently as

possible or using hand sanitizer, cover coughs or sneezes, and not shake hands...”

The

Order contains numerous other protective measures, as “especially” geared “for
individuals most vulnerable to the Virus.” The governor has followed up this order with
several additional executive orders

9.

On March 25,

in court services

most

all civil

and directives With additional safeguards and restrictions.”

2020, this Court issued an Order calling for an “emergency reduction

and limitation of access

and criminal court proceedings throughout the

restricted access to court facilities. This

On May

10.

light

of the

to court facilities.”36 This

13, 2020, this

COVID—19 emergency,

Order vacated and prohibited

entire state,

and substantially

Court has since issued several follow—up orders.

Court issued a

COVID-19

reducing jail populations

related order

is

Which held

that “in

an important goal when the

accused offender does not pose an undue public safety risk to society or a risk to ﬂight.”37
11.

On March 23,

2020, the

CDC issued “Interim Guidance on Management of the

Coronavirus Disease 2019 (COVD—19) in Correctional and Detention Facilities?” These
guidelines note the particular vulnerability 0f “persons incarcerated/detained” in correctional

facilities for

35

36

a variety of reasons, including the close proximity t0 one another combined with

https://coronavirus.idaho.gov

Idaho Supreme Court, Emergency Reduction

in

Court Services and Limitation ofAccess

t0

Court Facilities,

1

(Mar. 26, 2020) https://isc.idaho.gov/EO/Emergencv-Reduction—Order.pdf.
37
38

See https://isc.idaho.gov/EO/Order-In—Re-IMCR-Amendments-CERTIFIED.pdf

CDC, Interim Guidance on Management ofCoronavirus Disease 2019

detentionpdf (last

(C0vid—I9) in Correctional

and Detention

2020) https://WWW.cdc.g0V/cor0navirus/2019-ncov/downloads/guidance-correctionalVisited Apr. 2, 2020).

Facilities, (Mar. 23,
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high turnover and other factors that result in high amounts of ingress and egress by outside
individuals from other regions.”

12.

The

CDC guidelines provide no less than ten measures that should be taken t0 protect

incarcerated individuals’ safety and health, including the

between

strategies, ideally six feet

medical areas and
free

common areas.

all

employment of social distancing

individuals in housing, group activities, meals, recreation,

Additionally, the guidelines emphasize the critical need for

and abundant soap, disinfectant and other cleaning supplies.“
13.

The American Correctional Association (ACA), Which

is

routinely relied

upon

as a

standard bearer for prisoner treatment, issued a “Guidance for Local Jails and Detention
Facilities” in the

COVID—19

facility’s “highest priority

populations.”

Among its

cn'sis

dated

March

18, 2020.41

The

ACA advises that a prison

should be prevention and containment relative t0 in-custody

requirements are rigorous measures to maintain a clean and sanitary

environment, including:
o

normalize a schedule t0 ensure cleaning and disinfection 0f high touch areas multiple
times per day

o

Include the use of a 10:1 bleach solution or other Coronavirus effective germicide

0

Focus 0n high touch areas and shared workspaces

o

High touch

areas include

common workspaces,

at shift

change

toilet seats, light switches,

door

handles, handrails, phones, elevator buttons, handheld radios, security keys/chits,

ID

badges, pens/pencils42

39

4°

Id.

Id.

American Correctional Association & Tennessee Department of Corrections, Response t0 COVID-I9 Guidance
for Local Jails and Detention Facilities, (Mar 18, 2020).
http://Www.aca.0rg/aca prod imis/Docs/Coronavirus/COVID—19%20Jail%20Guidance%2041

%20ACA%20FINAL.pdf (last Visited Apr.
42

Id.
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2,

2020)

14.

At

COVID—19

least

two other Idaho county jail

t0 inmates

and jail

staff.

On March 30,

Stephen Bartlett submitted two candid
for the Fourth Judicial District the

Bartlett “advised”

inmates”
inmates

at the facility.

who

Moody

Judge

He

demonstrate

facilities

letters

recognized the imminent threat of

2020, and April

0f the “safety risk”

among

2020,

Ada County

Sheriff

regarding the situation to the administrative judge
43

Honorable Melissa Moody.

indicated

3,

In his

March 30

letter,

Sheriff

based purely on the “number 0f

at the jail,

other things the “challenge” 0f “quarantining”

COVID—19 symptoms. He

indicated that the halt of court proceedings

and anticipated “release orders” would “truly become a

crisis.”

44

He reiterated these

concerns

again in his April 3 letter.“

15.

Bannock County jail

ofﬁcials also recognized the urgent threat and implemented

several measures in an attempt t0 improve safety

and prevent the spread 0f the disease, but

ultimately questioning the incapability of the jail t0 adequately protect inmates Without either
releasing the inmates or “relaxing standards for incarceration.”46

16.

COVID-19
individuals

Elmore County Prosecutor Daniel Page also recognized the
t0 the to the public,

who

and 0n March

16,

violated the Governor’s stay at

43

44

home and

45

”48

R. V01.

pp. 104—05.

I,

Id. p. 105.
Id. p. 104.

46

R. V01.

I,

pp. 97-99.

47

R. V01.

I,

pp. 259-65.

R. V01.

I,

p. 260.

48

Note

that

APPELLANTS’ BRIEF
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0f the

2020, issued a directive to the sheriff t0 have
quarantine orders arrested and charged

With a crime.47 Mr. Page speciﬁcally declares: “This Virus
real

threat

redacted.

is

dangerous and the threat

it

poses

is

17.

At one point

mid-March 2020, per the request of Sheriff Hollingshead, Mr. Page

in

also apparently reviewed the

overcrowding.”

49

Page decided not
18.

“j

ail

roster” t0 identify “nonviolent folks out of the jail to reduce

Five 0f the petitioners are listed by Mr. Page in his e-mail.50 However, Mr.

t0 release

any of the individuals on the

lis t_51

Conditions 0f petitioners. The following conditions of the petitioners

at the

ECDC

have either been admitted 0r disputed by the Respondent3252
a.

Petitioners spend 23 hours a

Petitioners have

day

in

an approximately 12

X 25 room.

one hour a day in a “recreational area” Which

is

approximately half the size as their room With 25-foot walls.
b.

There

is

extremely limited cleaning 0r sanitation 0f the room and

its

surfaces,

including the use 0f cleaning solutions and disinfectant as strongly

recommended by the

ACA and CDC.

Cleaning solutions are not allowed to

stay in the room, but rather are immediately removed.

c.

Petitioners are in close proximity t0 each other

and any persons entering or

leaving the room.

49

R. V01.

I,

Petitioners sleep in

e.

Petitioners eat in the

pp. 257—258.

not provided and the
5°
51

bunks within inches 0f each

d.

As

same room

other.

as they sleep.

discussed supra, the communications and information with regard to this request was

district court

denied the petitioners discovery request that such information be provided.

Id.

R. V01.

I,

pp. 265-66.

52

These conditions are described in substantial detail by the hand-written letters 0f many 0f the inmates comprised
0f R. V01 I, pp. 63-95, as well as in the veriﬁed complaints R. V01. I, pp. 11-15, and augmented record.
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f.

Petitioners share one toilet

Which there

in the

same room they

only a thin tarp that separates the shower and

eat

toilet

and

sleep, to

from the

of the room.

rest

g.

is

and shower

Petitioners are provided a one

facility,

Which they use

bowl and a fork when they

are admitted into the

for the entirety of their stay. Petitioners are not

provided With any soap t0 clean their dishes.
h.

The food
unclean

i.

meals

for

is

provided in one “cart” passed around the room and 0n

trays.

Petitioners are provided with only a small packet of soap at their intake,

for

one hand wash.

price.

The soap

is

Any

additional soap

must be purchased

at

good

an inﬂated

of low-grade quality and Virtually ineffective.

It is

not anti-

bacterial.

j.

The

petitioners

have been provided n0 hand sanitizer or personal cleaning

supplies.

k.

The room

is

1.

The small

recreational area

m.

Any cleaning

not regularly cleaned 0r sanitized.

is

used by

all

of the inmates of the

or sanitary supplies must be purchased

by

ECDC.

the petitioners at an

inﬂated price, the products 0f Which are 0f very 10W quality.
n.

Petitioners are not provided with a toothbrush

and toothpaste and can only

obtain such items at an inﬂated price, and Which are of very 10w quality.

toothbrush
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is

one inch in length.

The

0.

Petitioners are provided one set ofj ail issued clothing

Clothing

is

laundered only twice a week, 0n Thursday and Sunday. Typically,

the clothing

is

not washed With detergent and are returned soiled 0r unclean.

p.

Petitioners are provided

no socks.

q.

Petitioners are provided

two blankets, which

are tattered

upon admission.

and

torn.

are of extremely poor quality

Blankets are replaced once a week.

r.

Petitioners are provided with one towel a week.

s.

The shower

t.

No

curtain

and

is

never cleaned.

detectable measures have been taken to protect the petitioners since the

outbreak of the COVID—19.

u.

Since the outbreak 0f the
the

amount of staff on hand

as a result of the

V.

COVID-19

there has

at the facility,

been a substantial decrease in

Which has been apparently reduced

Order issued by the Governor.

Several of the petitioners suffer underlying health conditions Which put them

at

high risk of death in the event that they contract the

COVID-19

disease.

w. One of the petitioners showed symptoms of COVID-19, was removed for a
couple 0f days, but was returned to the

room With

having received the results from testing for the
19.

On April

3,

53

Aug. Rec.,

1]

Dietrich

COVID— 1 9.

2020, one of the petitioners, Alex Michael Litz, ﬁled a grievance

expressing concerns about a pod mate

Ryan Michal

the other inmates Without

(Who

5 0f Answer t0

is

who was

also a petitioner)

Amended Compl.
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exhibiting several

symptoms of the COVID-19,

and the for the “safety of the pod.”53 The “staff

response” to the grievance was: “diarrhea
death rate for

COVID—19

is

right at

is

1%, not

not a

33%

common symptom

(3 out

of C0Vid-19. The current

0f 10) that you

state,

and the deaths are

almost exclusively people over age 6O With pre-existing conditions, not young otherwise healthy
people. Inmate Dietrich can
taken.55

the

tell

us himself if he

is

not feeling well.”

further action

was

Did the

district court err in

imminent danger

Can

t0

or otherwise downplayed the threat of the disease.56

ISSUES PRESENTED

2.

No

The response given was not based on accurate and veriﬁed information With regard

COVID—19

1.

54

ﬁnding

ON APPEAL

that the threat

of COVID—19 did not present a threat of

t0 the Petitioners?

a habeas corpus petition be ﬁled by a detainee

Who

has been wrongfully conﬁned as

a result of undue delays in court proceedings?

3.

4.

Did the

district court error in

petition

and pleadings 0f the Respondents?

Did the

district court err in

122?

54
55

56

Id.
Id.

See references t0 the

CDC cited infra.
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denying discovery requests pertaining t0 issues raised in the

awarding Respondents

their attorney’s fees

under

I.C. § 12-

ARGUMENT
Standard 0f Review.

I.

A. The standard afreview for habeas corpus petitions which considers matters outside
0fthe pleadings is de novo.

When a court considers

matters in a habeas corpus petition outside the pleadings, such

motion must be treated as a motion for summary judgment Which

is

reviewed de novo.

Dopp

v.

Idaho Comm. ofPardons and Parole, 139 Idaho 657, 84 P.3d 593, (Idaho App. 2004).
B. The standard afreview for a denial ofa motion for discovery in a habeas corpus

proceeding

is

abuse ofdiscretion.

The standard 0f review
corpus proceeding

is

for a decision

by a court

abuse of discretion. Merriﬁeld

v.

to

deny a discovery request

Arave, 128 Idaho 306, 31

1,

in a habeas

912 P.2d 674,

675. (Idaho App. 1996).

C. The standard afreview for the

award ofattornev ’s

fees in a

habeas corpus petition

is

abuse ofdiscretion.

The decision of a court
12-122

is

t0

award attorney’s

abuse of discretion. Vannatter

v.

Stat,

fees in a habeas corpus petition under

LC.

§

119 Idaho 507, 509, 808 P.2d 426, 428 (Idaho

App. 1991).

II.

The Threat of the COVID-19 0n the

Much 0f the thrust of the

district court

was

Petitioners

is

Imminent and Dangerous.

directed toward Whether the

COVID—19

presented an “imminent danger 0f serious physical injury” and therefore exempting the

requirement under I.C.

§

19-4206 that administrative remedies be exhausted prior t0

petition t0 address conditions of confinement.

As

such, the Petitioners had t0 focus a

substantial part 0f their response to address this question.

overwhelmingly shows that the COVID-19
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is

filing a

Because the evidence

in this case

a real threat, and the authority suggests that a

pandemic

itself

meets the threshold of an immediate

threat, petitioners will not address the

“exhaustion of remedies “issue 0n appeal. Rather, petitioners Will marshal their efforts

toward the larger questions

at issue.

The U.S. Supreme Court and U.S. Ninth
communicable disease

threat of a

constitutes an

Circuit have held that the apparent and real

imminent threat

t0 a prisoner.

A prisoner

does not need t0 wait t0 become sick from a communicable disease in order for there t0 be an

imminent

threat to the prisoner’s well-being.

Ct. 2475, 2480, 125

See Helling

v.

McKinney, 509 U.S. 25, 33, 113

L.ED.2d 22, 32 (1993). The U.S. Supreme Court has held

alleging a Violation of the Eighth

Amendment need

S.

that a prisoner

only show from obj ective facts that a

condition of conﬁnement creates “a substantial ri_sk 0f serious harm.”

Farmer v. Brennan, 511

U.S. 825, 834 (1994) (emphasis added). The Idaho Appellate Court has followed this precedent
in Wilson

v.

State, 113

Idaho 563, 566, 746 P.2d 1022, 1025 (Idaho App. 1987) (the Eighth

Amendment protects prisoners “from unsanitary
communicable

living conditions

and unnecessary exposure

diseases”).

Other jurisdictions, particularly California issued decisions early 0n in the

pandemic supporting
California

this proposition.

The U.S.

District

Supreme Court and Ninth

Circuit authority

When the Government takes
will, the Constitution

that detainee’s safety
S. Ct.

When

it

held

COVID—19

Court for the Central District of

Which 0n March 27, 2020, released detainees due

113

to

to the

COVID-19,

relied

up the U.S.

that:

a person into custody and detains

him

against the person's

imposes upon the Government a duty t0 assume responsibility for

McKinney, 509 U.S. 25, 32,
Ed. 2d 22 (1993). Under the Eighth Amendment, the Government

and general well-being. See Helling

2475, 125 L.

v.

must provide criminal detainees With basic human needs, including reasonable safety.
Helling, 509 U.S. at 32. The Government violates the Eighth Amendment if it conﬁnes a
criminal detainee in unsafe conditions. See Helling, 509 U.S. at 33. Moreover, the
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Government may not "ignore a condition of conﬁnement
cause serious illness." See Helling, 509 U.S. at 32.

The law

is

clear

—

Government cannot put a

civil detainee into a

very likely to

dangerous

situation,

Where
Hernandez
dangerous situation was created by
ofSan Jose, 897 F.3d 1125, 1133 (9th Cir. 2018). The Due Process Clause 0f the
Amendment prohibits the Government from exposing an individual to a danger
the Government. See

that

especially
v.

the

that is sure or

City

Fifth

Which he would not have otherwise
1055, 1061

(9th Cir.

489 U.S. 189, 197, 201, 109

S. Ct.

Kennedy v. City ofRidgeﬁeld, 439 F.3d
Winnebago Coumfy Dep’t ofSocial Servs.,

faced. See

2006) citing Deshaney

v.

998, 103 L. Ed. 2d 249 (1989).

A civil detainee’s

conﬁnement places him at
the harm caused by a pandemic. See

constitutional rights are violated if a condition of his
substantial risk of suffering serious harm, such as

Smith
Castillo

v.

v.

Wash, 781 Fed. Appx. 595, 598

Barr, 2020 U.S. Dist.

LEXIS 54425,

(9th Cir. 2019).

CV 20-00607 (USDC of CCA Dec. March 27,

2020)
The

Castillo decision

was followed up with another decision

the U.S. Northern District Court in Bent

62792,

at

9 (N.D. Cali. April

9,

v.

of April by

Barr, No. 19-cv-06123-DMR, 2020 U.S. Dist.

LEXIS

2020). That court found an imminent threat t0 detainees because

0f the extensive spread of COVID-19 cases in the U.S. and “the
through asymptomatic individuals.”
t0

in the ﬁrst part

Id.

ability

The Bent court ﬁthher held

of COVID-19 to spread

that a prisoner does not

need

be infected 0r have a pre-existing health condition that makes the person more vulnerable to

LEXIS 62792,

the coronavirus, t0 be in

imminent

2 (ﬁnding a

uninfected immigrant in detention, with n0 pre-existing health risks, t0

threat

from the coronavirus. Bent, U.S.

Dist.

be in imminent danger from the coronavirus).

On this

issue, the district court devotes a great deal

0f its decision on downplaying or

diminishing the threat 0f COVID—19 both t0 the prisoners and the public
378-82. These ﬁndings by the district court
cited supra in the Statement of Facts
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and

ﬂy in

the face of the

in petitioners’ briefs

at large.

R.V01.

I,

pp.

overwhelming information as

ﬁled in the

district court

at

suggesting otherwise. Virtually
indicate that all persons

Who

and particularly individuals
Moreover, the

all

credible sources in the country and throughout the world

contract the disease face the possibility of serious

Who

are older

district court

harm and

death,

and have underlying health conditions.

completely disregarded the data and studies demonstrating

that the disease is highly contagious

and easily communicable, even from individuals

Who

are

asymptomatic. Unfortunately, the deadly and contagious nature 0f this disease has come t0
fruition as

shown by the exponential

the district court issued

speciﬁcally the

COVID—19.

its

increase in cases in Idaho and throughout the country since

decision. Furthermore, this danger has revealed itself in jails

IDOC Which is the

only

known

facility in the state that

has actively tested

Indeed, as 0f July 3, 2020, nearly half of the 258 inmates in one

were infected with the COVID-19. Simply

—

put, the district court utterly

pod

at the

IDOC

missed the mark in

its

assessment 0f the threat of COVID—19.

More

troubling

is

that the district court chose t0 disregard all

authorities, including this Court, that

acknowledge the gal

measures that have been ordered and taken t0 prevent

numerous statements and orders

its

of the governmental

threat of the disease,

spread.

The Idaho Governor has issued

detailing such concerns. Indeed, the

governmental response has been

to prevent the spread

and the stringent

primary emphasis of

0f this highly communicable disease,

With dramatic measures including the closure of schools, businesses, public events (including
Virtually all 4th of July festivities), the requirement of masks,

essential

and most prominently the

need 0f social distancing — Which as admitted by the Respondents

impossible to implement
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is

Virtually

The

district court also

ignored the direction given by this Court in

its

May

Order regarding the COVID-19 — Which was released several days prior to the
decision granting

summary judgment (and ﬁnding

frivolous.) In that

Order

reducing jail populations

this

is

light

0f the

2020,

district court’s

that the habeas corpus petition

Court declared that “in

13,

was

COVID-19 emergency,

an important goal when the accused offender does not pose an undue

public safety risk to society or a risk to ﬂight.”
Finally, the district court disregarded statements

including Respondents that the

COVID-19

and admissions ofjail administrators,

presented a threat t0 prisoners. The

Ada County

sheriff emphatically shared his concern about the “safety” 0f inmates in his plea t0 the

administrative judge t0 take measures to address that issue, in particular to allow court

processes to
also

move forward

so that individuals could be released.

acknowledged the danger, including the need

release prisoners.

The Bannock County jail

t0 “relax” incarceration standards

The Elmore County prosecutor himself admitted

dangerous and the threat

it

poses

is

real.” Yet,

that:

“This Virus

and
is

he reﬁlsed to allow the release of inmates

including several listed 0n this petition in light of the threat.
In short, the district court wasted limited time and resources in attempting to minimize

the real and

imminent

threat

0f the COVID-19. In so doing, the court has potentially and

unnecessarily risked the safety and lives of the Petitioners.

remanded
and

to return the focus to a “review conditions

idealistic

Its

decision should be reversed and

0f conﬁnement with due regard for broad

concepts 0f dignity, civilized standards, humanity and decency.” Estelle

Gamble, 429 U.S. 97, 102, 97 S.Ct. 285, 290, 50 L.Ed.2d 251 (1976).
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v.

The

III.

Petition

Was Not Reviewed by the District Court in Accordance with the

Law and Directive 0f this
The

Court.

approach toward the petition was fundamentally ﬂawed and

district court’s

constitutes reversible error.

As allowed under the Idaho

Constitution, this petition

was

ﬁrst ﬁled

in this Court. This Court then transferred the matter t0 the Fourth Judicial District With the

speciﬁc directive that

LC.

§ 19-4203.

considered

m

it

assign a district judge to review the petition pursuant to I.A.R. § S(d) and

In accordance With these statutes and rules, the district court should have
the allegations in the petition pertaining t0 restraints of liberty and conditions of

conﬁnement and require

the Respondents t0

“show cause why

the relief requested in the petition

should not be granted.” Id

However, rather than follow

this instruction, the district court

allowed the respondents t0

pursue an expedited and truncated summary judgment process advanced by the Respondents

With n0 allowed discovery. In

its

Memorandum Decision,

the district court chided petitioners for

“repeatedly” urging the court t0 comply With the directive of this Court t0 initiate a review under
I.A.R. § S(d). R. Vol.

I,

p. 26. In so doing, the district court errantly

suggested that

it

did not have

jurisdiction to follow the “special writ authority” set forth in the rule. Id. Again, this Court

granted the district court jurisdiction to review the petition in accordance With I.A.R. § 5(d).

However, the

district court

effect prevented

deﬁed

this directive, instead

implementing

its

own process which

in

an appropriate review of the petition and was extremely prejudicial to the

Constitutional rights and safety 0f the Petitioners.

Of further note,
0f a habeas corpus

if this

Court had desired that the

petition, this

petition under I.A.R. § 5(i)
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district court

that “petitions

follow the regular process

district court to

review the

of habeas corpus

shall

be

processed as provided by law.” Id. Again, this Court did not issue such directive, electing
instead t0 have the district court review the petition in accordance with I.A.R. § 5(d). This
clearly suggests that this Court

had engaged

in

its

own review 0f the petition,

as well as the

Respondents’ Motion to Dismiss, and had determined that the petition had merit — enough to the
point that the process could be advanced t0 the

Respondents

The

to

“show cause”

show Why the petition should not be

practical effect

stage,

i.e.

shifting the

burden

t0 the

granted.

0f what would have occurred had the

directive is of Vital importance. Following the process

district court

under I.A.R.

the district court to consider the substantive issues raised

by

§ 5(d)

followed

this

would have required

the Petitioners and a

remedy

for

universally addressing such issues as well as on an individual, case-by-case basis. Rather than

waste valuable time trying t0 debunk the obvious, the

district court

could have worked 0n

addressing speciﬁc concerns. In the end, the district court issued a nearly 60- page decision that

does not truly address the impacts 0f the

crisis

upon

the Petitioners’ rights and possible remedies.

This was a catastrophic failure by the court. This case should be remanded with speciﬁc
instructions to follow the

mandate issued by

the petition (as potentially

5(d),

this

Court on April

8,

2020, t0 conduct a review of

modiﬁed by the changing circumstances)

and one Which considers both the

liberty interests

w

in accordance with I.A.R. §

conditions 0f conﬁnement 0f the

Petitioners.

IV.
In

its

The Conditions 0f Conﬁnement are Disputed.

memorandum

representations and claims

by

the Petitioners.

decision, the district court effectively accepted carte blanch all of the

made by

Even under
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the Respondents, While disregarding conﬂicting statements

the extreme time constraints established

by

the court, the lack 0f

access that counsel had with the Petitioners, and other impediments under the circumstances,”

Petitioners

still

number of disputed

identiﬁed a

facts to the

Respondents” claims and allegations

with regard to inmate safety, including the following258
1.

The

central element of the Order and Guidelines, the need for appropriate “social distancing”
and separation to avoid the spread 0f the disease has not been followed bV the ECDC.

a.

Paragraph 14(b) of the Answer to

Amended petition and

associated photographs

its

included in the exhibits discuss and show the tables Where petitioners eat and

congregate in their pods. The

CDC guidelines state that “the prison facility should

"[r]earrange seating in the dining hall so that there

remove every other

(e.g.,

is

more space between

individuals

chair and use only one side of the table)" (pg. 11) This

is

clearly not happening. Additionally, the pictures themselves (notwithstanding their

awkward angle

t0

make

the

room appear bigger than

crowded conditions, with beds lined up next
toilet

b.

clearly demonstrate the

each other, near the tables and the

and shower (Which the respondents did not show

in the photograph).

Paragraph 14(6) of the Answer discusses and shows the so called “recreation yard”

Which

is

really a rudimentary

foot walls.

The

and small cubicle 0f dirt surrounded 0n

CDC guidelines state that:

recreation spaces

pods.

“The jail

where individuals can spread

appear that inmates can spread out. In

57

t0

it is)

Of further note,

at

fact, the

out."

facility

From

all

sides

by 20-

should "[c]hoose

the photos,

recreation area

is

it

does not

smaller than the

one point during the day each and every inmate, including

See the April 17, 2020, declaration of Nathan Olsen describing the difﬁcult challenges confronted in pursuing

petition. R. V01.

I,

pp. 56-59.

58

These disputed facts and claims, including citations t0 the record,
Motion for Summary Judgement, R. V01. I, pp. 333-39.
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are laid out in petitioners’ response t0 the

this

individuals

Petitioners

on an immigration hold, make
have testiﬁed as

their

to the blood, debris

way through the compressed yard.
and other unsanitary conditions 0f the

yard.

c.

Paragraph 17 of the Answer suggests that the space between the bunks
inches apart in each pod.” This statement appears to belie What

photographs. Regardless, the

bunks

to provide

CDC guidelines state that:

more space between

directions. (Ensure that

is

if

shown

30

in the

"If space allows, reassign

individuals, ideally 6 feet or

bunks are cleaned thoroughly

“at least

is

more

assigned to a

in all

new

occupant.)

Arrange bunks so that individuals sleep head to foot to increase the distance between

d.

them.

It’s

which

is 21/2 feet.

not clear

why the ECDC

cannot provide more space the bunks 30 inches,

Paragraph 19 of the Answer admits that the petitioners share one
sink in the

same room they

restrooms like those

at

eat

and

sleep.

As

indicated

toilet,

shower and

by the CDC, common

ECDC can be a source of COVID-19 transmissions.

See

https://Wwwnc.cdc.gov/eid/article/Z6/6/20-0412_article’

e.

Paragraph 12 0f the Declaration of Lt. Gavin indicate that
together in “area 100.” Page 15 0f the

make every possible

“ill

inmates” are housed

CDC Guidelines state that:

effort to place suspected

“facilities

should

and conﬁrmed COVID-19 cases under

medical isolation individually. Each isolated individual should be assigned their

housing space and bathroom Where possible. Cohorting should only be practiced
there are

no other available options."

suspected

COVID
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inmates, which

is

(pg. 15)

It

appears that the

highly disfavored by the

own
if

ECDC is “cohorting”

CDC.

f.

Paragraph 17 of the Dec. of Lt. Gavin indicates that “new arrestees will be held in a
quarantine

pod

directly contrary t0 several

consider quarantining

With a

all

key provisions of the guidelines, Which

new

COVID-19

an existing quarantine cohort

The
its

state: “If possible,

intakes for 14 days before they enter the facility’s

(SEPARATELY from other individuals Who

general population

t0 contact

This appears to be

for the ﬁrst fourteen days 0f incarceration.”

case). If at all possible,

after the

are quarantined

due

d0 not add more individuals

t0

14-day quarantine clock has started." (pg. 20)

ECDC appears to be adding arrestees to a quarantine pod that has already begun

quarantine,

Which defeats the purpose 0f a “quarantine.”

possibility that

COVID-19

will spread ﬁrst in that pod,

It

only further aids the

and then in the other pods that

the prisoners are reassigned t0.

2.

ECDC does not take appropriate measures t0

The

sanitize living spaces

and the petitioners

are in an ideal environment for the spread of the disease.

Petitioners cited

sanitization

numerous speciﬁc examples of uncleanliness, and a lack 0f appropriate

and cleaning supplies. This includes an unclean dinner tray

cart

passed around to

all

0f the pods, linens and towels in poor condition, lack of soap, lack 0f clean clothes, mold
infested

items,

shower

curtains, lack

0f toilet paper, insufﬁcient toothbrush and other personal cleaning

and one bowl and spork

t0

be used for the entire stay with nothing t0 clean them with.

In addition t0 these mostly unreﬁlted allegations are a

the Respondents to that effect that again

show

number of factual admissions by

a lack 0f compliance With the

CDC guidelines and

the overall health of the petitioners:

a.

Paragraph 15 of the Answer t0 the
items are “provided t0 0r
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made

Amended Petition,

respondents indicate that certain

accessible t0 inmates in each pod.” However, the jail

does not provide a

critical item,

disposable gloves.

person should "[w]ear disposable gloves

when

When disinfecting hard

surfaces a

cleaning and disinfecting surfaces. Gloves

should be discarded after each cleaning. If reusable gloves are used, those gloves should

be dedicated for cleaning and disinfection of surfaces for

COVID-19 and

should not be

used for other purposes. Consult the manufacturer’s instructions for cleaning and
disinfection products used. Clean hands immediately after gloves are removed."

https://www.cdc. gov/coronavirus/ZO 1 9-ncov/prevent-getting-sick/cleaningdisinfectionhtml.

provided gloves
b.

Nowhere

When they

in the record has the respondent

disinfect a

that inmates are

room.

Paragraph 20 of the Answer indicates that inmates can “effectively” use the “hand soap”
they are given

at the intake to

“clean their sporks and bowls” (in addition to cleaning their

bodies). This claim simply deﬁes belief and

c.

shown

is

grotesque.

Paragraph 21 indicates that the meal trays and dinner carts are allegedly sanitized and

washed once a day or “each evening.” This

COVID-19 can
up

to

is

unacceptable in the current conditions.

"be detected up t0 three hours later in the

24 hours on cardboard and up

to

two

to three

air,

up

to four hours

on copper,

days on plastic and stainless

steel."

(emphasis added) See https://www.usnews.com/news/health-news/article5/2020-03-

1

d.

1/tests—sh0W—new-Virus-lives—on-some-surfaces-for—up-to—3—days.

Paragraph 22 of the answer indicates that petitioners must purchase additional hygiene
supplies.

The

supplies. (See

CDC guidelines insist that prisoners should not have to purchase such
page 10)
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e.

Paragraph 30 of the Answer allegedly claims that the bedding

is

“washed and dried” and

blankets that are “torn and tattered are discarded.” This allegation (as well as the
allegation in paragraph 28 that the clothes are appropriately

disputed by the petitioners. Regardless, the

washed and

dried)

is

highly

CDC provides guidelines for the appropriate

cleanliness and disinfecting of clothes hampers: “Clean and disinfect clothes

hampers

according t0 guidance above for surfaces. If permissible, consider using a bag liner that
either disposable 0r

jail

can be laundered." (pg. 19) In the exhibit section,

blankets and linen are on metal racks.

claimed that the racks 0r disinfected

f.

Nowhere

in the record

appears that the

have the respondents

daily.

Paragraph 13 of the Declaration 0f Lt. Gavin indicates that “inmate workers” are required
t0 “sanitize the

pod” Where individuals have been put 0n a 24 ICE hold. However,

appears that again the inmates are not provided gloves or PPE. The
indicate that the jail should:

it

CDC guidelines

"Ensure that staff and incarcerated/detained persons

performing cleaning wear recommended PPE.” (pg.
g.

it

is

18).

Paragraph 17 0f the Declaration of Lt. Gavin indicates that cleaning products, equipment

and supplies “will go

into the

pod” once a day

for a “thorough clean” (to

be done by the

inmates With n0 supervision and n0 gloves and PPE). However, according t0 the
jails should:

CDC

“Several times per day, clean and disinfect surfaces and obj ects that are

frequently touched, especially in

common

areas.

Such surfaces may include

obj ects/surfaces not ordinarily cleaned daily (e.g., doorknobs, light switches, sink

handles, countertops, toilets, toilet handles, recreation equipment, kiosks, and
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telephones). (pg. 9). "Formalize a schedule t0 ensure cleaning and disinfection of high

touch areas multiple times per day."

(ACA)

V. Liberty Interests Affected by Delays in the Court Process are Appropriately
Addressed in a Habeas Corpus Petition and Should Have Been Considered by the
District Court.

A critical issue that was brushed aside by the district court has been the effect 0f the
COVID—19 on the

court process and the consequential delays, and the potential Violations of the

Petitioners’ rights to

due process. As indicated supra, many 0f the Petitioners ﬁt into

this

category — where they have been incarcerated for months and even years While the await an
opportunity to try their case. The district court attempted to side-step this issue 0n by ﬁrst
incorrectly holding that Petitioners

had not raised

this issue in their pleadings. R. V01.

actuality, Petitioners raised this issue multiple times in their petition

28-29, pp. 331-32. (See also

p. 49.

In

their briefs.

Amended Petition in the augmented record.)

See R. V01.

I,

Second, the

district court incorrectly characterized the Petitioners’

p. 8, pp.

and throughout

I,

“collaterally attack a conviction or sentence.” R. V01.

I,

p.

396,

ft.

claims as an attempt to

57.

However,

in this case the

Petitioners are not challenging a conviction 0r sentence, but rather are pursuing their rights t0

due process on a pending charge. Finally, the
the Western District of Arkansas

infra.

R. V01.

I,

When there

district court in cites inapplicable authority

exists

out of

Idaho authority directly 0n point as discussed

p. 397.

This Court and the Idaho Appellate Court have on numerous occasions upheld a right of a
petitioner t0 raise “unlawﬁJI

conﬁnement”

issues Vis a Vis Violation of due process rights in a

habeas corpus petition. As noted by the Idaho Appellate Court:

The writ 0f habeas corpus

is

a constitutionally mandated

mechanism

to effect the

discharge 0f an individual from unlawful conﬁnement. See Idaho Const.
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art.

I,

§ 5;

LC.

§

19—4201 t0 19-4226; [367 P.3d 260] 159 Idaho 865. Mahaﬂey v. State, 87 Idaho 228,
231, 392 P.2d 279, 280 (1964); Gawron v. Roberts, 113 Idaho 330, 333, 743 P.2d 983,
§

986 (Ct.App. 1987).

A prisoner may ﬁle a petition for a writ 0f habeas corpus to request

of
conﬁnement, the revocation 0f parole, miscalculation 0f a sentence, loss 0f good time
credits, 0r detainers lodged against the prisoner. I.C. § § 19-4203(2)(a)-(e). A prisoner
challenging the IDOC's interpretation, application, or calculation 0f his or her sentence

that a court inquire into state or federal constitutional questions concerning conditions

may

seek relief by ﬁling a writ 0f habeas corpus. Fullmer
74, 139 P.3d 773, 775-76 (Ct.App. 2006)

State

v.

v.

Collard, 143 Idaho 171, 173-

Martin, 159 Idaho 860, 367 P.3d 255, (Idaho App. 2016).

Additionally, the Idaho Appellate Court has held that the “essence 0f habeas corpus

upon

the legality of a person's detention for the purpose of securing release

illegal

and

is

an attack

is

where custody

an avenue by Which relief can be sought Where detention 0f an individual

Violation 0f a fundamental right.” In re Robison, 107 Idaho 1055, 1057, 695 P.2d 440,

is

is in

442

(Ct.

App. 1985).
Particularly applicable t0 this case,

is

the holding in

Loomis

v.

Killeen, 135 Idaho 607, 21

P.3d 929 (Idaho App. 2001) Where the Appellate Court held that failure t0 timely decide a
probation Violation constitutes a Violation 0f due process that

habeas corpus petition.
individuals

The Court eloquently

Id.

is

appropriately addressed in a

articulates the deprivations suffered

by

Whom are unlawfully detained:

An individual may not be deprived of his
cause. Detention

is

t0

Supreme Court) has

constitutionally guaranteed liberty without

be avoided When n0 probation Violation has occurred. As the (U.S.
may seriously interfere With the

stated: ‘Arrest is a public act that

defendant's liberty, whether he

is

free

on

bail or not,

and

that

may

disrupt his

employment, drain his ﬁnancial resources, curtail his associations, subject him t0 public
obloquy, and create anxiety in him, his family and his friends.’ United States v. Marion,
404 U.S. 307, 320, 92 S.Ct. 455, 463, 30 L.Ed.2d 468, 478 (1971). Gawron, 113 Idaho at
336, 743 P.2d at 989. Unquestionably, these considerations apply t0 probationers and
parolees alike, although differences in probation and parole revocation procedures may
compel differing assessments of the amount 0f delay that can be constitutionally tolerated
before a preliminary hearing
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is

conducted.

Loomis

v.

Killee, 135 Idaho at 610, 21 P.3d at 933.

of Idaho which

Finally, the habeas corpus statute

review distinguishes “conditions 0f conﬁnement”

§

may

legality

Court directed the

district court t0

ﬂl the “legality of their restraint.”

19-42030) “any person who believes (he or she)

state

this

is

Under IC

unlawfully restrained 0f his liberty in this

ﬁle a petition for habeas corpus to request that the court inquire into the cause and/or

of the

(emphasis added). Notably, IC

restraint.” Id.

distinguishes claims for “prisoners”

(i.e.

§

19-4203(2) addresses and

whom have been convicted),

persons

“constitutional questions” including “the conditions 0f (his/her)

listing various

conﬁnement.”

Id.

(emphasis

added). See also LC. § 19-4204, Which applies speciﬁcally to persons “not a prisoner.”

This loss 0r “deprivation 0f liberty”
case.

Many 0f the Petitioners

certainly an issue

are suffering the

conditions but having t0 spend

is

is

duo trauma 0f not only having

much more time

particularly true for Petitioners

worthy of consideration

in this

to live in unsafe

incarcerated than necessary 0r appropriate. This

who have been

arrested for a crime and also cited for an

alleged Violation 0f their probation in relation to their alleged crime. Individuals in that position

cannot typically post bail but are put into a “hold” 0n their probation Violation pending a
resolution of their underlying charges.

In

many

transfer t0 the

release.

cases,

even

if the Petitioners enter into a

IDOC Where they can g0 before the parole board and obtain conditions

However,

as long as they

ﬁthher aggravating the issue
staff

plea agreement, they are then able t0

and programs due

parole options at the

t0 the

is

remain

that

at the

because the

COVID—19
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IDOC

they cannot pursue their remedies. Also

is

now on

lock

outbreak there, they are

IDOC. The COVD—19 has

APPELLANTS’ BRIEF

ECDC,

for their

effectively shut

down and With

now not likely t0

down the parole

limited

timely pursue

hearings.

The impact
devastating.

that these delays

have on individuals cannot be understated and are

Many of these Petitioners

have families and children outside ofjail that depend 0n

them. They would be employed and active members 0f society were

With

incarceration.

it

not for their

the appropriate treatment and programs, these Petitioners can not only

address their addictions and other issues that resulted in their incarceration, but also allow them
to support their family

worry on

their family

and

thrive.

Moreover,

their incarceration causes considerable stress

and close friends outside

ofjail.

Without question, the concerns raised in Loomis directly apply

was an

in this case.

It

in this case.

The

abj ect failure for the district court t0 not

district court’s

and

t0

many of the

Petitioners

even consider due process rights

decision should be reversed and remanded to address this Vital

issue.

VI. The District Court

Wrongly Denied the Petitioners’ Discovery Requests t0 Obtain
Information and Documents Germane t0 the Respondents’ Motion for Summary
Judgment.
During the ﬁve days

Summary Judgment,

that Petitioners

Petitioners

moved the

were given

t0

respond t0 Respondents’ Motion for

district court to

allow discovery With regard to

information that was revealed in the declarations that had been submitted by the Respondents in
support 0f their motion. Speciﬁcally, Petitioners requested that the Respondents produce

information in unredacted form With regard to a

and prosecutors with regard
See R. V01.

I,

to

pp. 244-67.
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COVID-19

March

17,

all

2020, communication ofj ail ofﬁcials

policies at the jail and the potential release of inmates.

The

Petitioners attempted to ﬁrst informally request this information directly

prosecutor. R. V01.

I,

pp. 269-70.

from the

However, the prosecutor only provided a few of the apparent

records that are likely to exist and Which were largely redacted. See R. V01.
necessitated the need for the Petitioners to

make an expedited request

pp. 256-67. This

I,

for discovery.

The

district

court issued an order denying the motion, suggesting that the Petitioners had been provided the
“letter” they “are seeking discovery for.” R. V01.

Petitioners for “waiting until

discovery.” R. V01.

I,

p.

I,

pp. 272-73.

The

district court also faulted

now, with a summary judgment motion pending,

to seek leave for

273.

Idaho’s habeas corpus statute has a special provision for the allowance 0f discovery

which

states as follows:

If factual issues are raised

by

the pleadings, the court

may, upon motion, grant leave

for

discovery in accordance with Idaho Rules of Civil Procedure.
(a)

The party must ﬁle a motion

for leave t0 conduct discovery, attaching a

copy

0f the discovery sought.
(b) If the court

ﬁnds

that discovery is necessary to protect or

state or federal constitutional right at issue,

it

shall enter

defend a substantive

an order tailored t0 allow

discovery for that limited purpose.

LC.

§

19-4210(3) (emphasis added)
In denying Petitioners’

Motion

for Discovery, the district court relied entirely

standards and authority set forth under I.R.C.P. § 56(f)

(now

56(d)).

upon the

However, appellate

authority exists that speciﬁcally addresses discovery requests pertaining t0 habeas corpus

proceedings. Merriﬁeld

v.

Arave, 128 Idaho 306, 912 P.2d 674, (Idaho App. 1996).

In

Merriﬁeld, the Idaho Appellate Court discusses the balancing act necessary that considers
requests for discovery for facts raised in a pleading that

may be germane

t0 the

pending motion,

the Constitutional rights 0f the petitioner, and the policy 0f avoiding discovery abuse (Le. in
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particular repeated

P.2d

and unnecessary requests by pro se

In citing multiple authorities in Idaho

at 675.

sided With the petitioner, and found that the

128 Idaho

petitioners.) Id.

at 3 14,

912

and other jurisdictions, the Court ultimately

court’s refusal t0 allow the petitioner the

trial

opportunity to “obtain discoverable materials germane to responding t0 the motion for
dismissal.” Id.

The reasoning by

the Court

was

as follows:

We acknowledge our Supreme Court's reservation concerning the applicability of the
0f discovery in habeas corpus actions expressed in Jacobsen

rules

577 P.2d 24 (1978). In Jacobsen, the Court held

that the rules

v.

State,

99 Idaho 45,

of civil procedure generally

apply in habeas corpus proceedings, particularly t0 the extent that I.R.C.P. 52(a) requires
written ﬁndings of fact and conclusions 0f law to be entered
50, 577 P.2d
civil

at 29. Nevertheless, the

Court admonished:

procedure are fully applicable in habeas proceedings.

be that the

liberal rules

basis,

the

trial court.

One example,

of discovery, normally applicable in

99 Idaho

at

civil cases,

arguably,

would

might be

We think this observation leaves room for determining,

inappropriate in habeas cases.

0n a case-by-case

by

We d0 not hold that all rules 0f

Whether and to What extent the discovery rules should be

followed in pursuing habeas corpus actions.

..

Here, Merriﬁeld sought t0 invoke the discretionary authority of the magistrate t0 allow

discovery by ﬁling his motion for an order t0 compel the Respondents to produce

documents. The magistrate never ruled 0n the propriety 0r reasonableness of Merriﬁeld's

0n greater importance When considered

request. This circumstance takes

0f summary judgments.

traditional practice with regard to the use

in the light

As noted

of

earlier, the

Respondents' motion for dismissal, supported by documents, necessarily became a

motion for summary judgment
12(b); 12(0); Boesiger

v.

t0

be considered pursuant to I.R.C.P. 56. See I.R.C.P.

DeModena, 88 Idaho 337, 399 P.2d 635

(1965); Hellickson V.

Jenkins, 118 Idaho 273, 796 P.2d 150 (Ct.App.1990). Merriﬁeld's attempt to obtain the
particular information he sought

was not undertaken

as a general

engagement

in

discovery practice, but was precipitated by the Respondents' motion and [912 P.2d 679]

128 Idaho 311 was claimed t0 be relevant to meeting the Respondents' contentions.
Implicit in the concept 0f a

summary judgment motion

has been afforded the party

Who

Corp.

v.

Catrett,

been said

S.Ct. 2548, 2551, 91

that sufﬁcient time for discovery in a

When the

L.Ed.2d 265 (1986).

summary judgment proceeding
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has

is

ARTHUR R. MILLER & MARY K.

Federal Practice and Procedure, § 2741, p. 545 (1983).
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relevant facts are exclusively in the control 0f

10A CHARLES A. WRIGHT,

the opposing party.

that adequate time for discovery

faced with defending against such a motion. Celotex

477 U.S. 317, 321, 106

considered especially important

KANE,

is

is

One 0f the

objectives 0f

the

summary judgment rules has been to

insure that a diligent party

is

given a reasonable

opportunity t0 prepare his case. In keeping With this philosophy, the granting of summary

judgment

Will

when there

is

be held

t0

be error When discovery

is

not yet complete, as for example,

a motion before the court to compel a response t0 discovery efforts.

Id. at

54 1 -44.

One

court has succinctly stated in this regard:

judgment has a right

The party opposing a motion

t0 challenge the afﬁdavits

would be relevant

t0 the issues presented

If the

by

him

in

t0 determine

documents or other discovery sought

the motion for

opposing party should be allowed the opportunity to
access t0 the requested materials. Generally

summary

and other factual materials submitted

support of the motion by conducting sufﬁcient discovery so as to enable

whether he can furnish opposing afﬁdavits.

for

summary judgment,

utilize the

the

discovery process to gain

summary judgment

is

inappropriate

when

the

party opposing the motion has been unable to obtain responses to his discovery

Snook v. Trust C0. ofGa. Bank ofSavannah, N.A., 859 F.2d 865, 870 (1 1th
The district
Cir.1988) (citations omitted). Similarly, the same court recently held:
court erred by granting summary judgment Without ruling on Dean's motion t0 compel

requests.

discovery.

The Merriﬁeld court

also relied

upon another Idaho Appellate Court decision

Holy Cross, 126 Idaho 1036, 895 P.2d 1229, (Idaho App. 1995) Which held
0f discretion for the

trial

it

v.

Sisters

0f

was an abuse

summary judgment motion.

In this case, the district court abused

its

discover potentially relevant information that
the Respondents and b)

Respondents. The

that

Doe

court to deny discovery 0f “potentially relevant” information to the

questions 0n the issues in the

by

in

discretion

was

when

a) raised in the

Where such information was only

district court

it

did not allow the Petitioners to

summary judgment pleadings

in the

hands and control of the

absurdly suggests that Petitioners should have requested this

information before they were aware of it.

When Petitioners

learned of the information, they

promptly made the request. They were in n0 way “abusing” the discovery process in a habeas
corpus proceeding, but simply trying to gather

had been raised

in the pleading.
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all

potentially relevant information related to

what

Additionally, the district court should have easily seen that this information
potentially relevant to the Constitutional rights of the Petitioners. Petitioners

was

were seeking

information pertaining t0 communications at the jail pertaining to the very issues

at

hand. The

prosecutor and the jail ofﬁcials apparently communicated information, policies and procedures
pertaining to the threat of the

also apparent admissions

COVID—19 and how that would

made

in these

communications

responding to the Respondents’ claims. The

Respondents

t0 turn all

that

district court

affect jail population.

would have been relevant

instruction that Respondents

district court’s

comply with

in

simply should have ordered the

of that information t0 the Petitioners.

Court should therefore vacate the

There were

decision and

It

was an

error not to

do

This

so.

remand the case With an

the discovery request and any other relevant discovery

requests.

The

VII.

District

Court Abused

its

Discretion

When it Awarded Respondents

their Attorney’s Fees.

Perhaps the most

ﬂawed

aspect 0f the district court’s decision

was

the awarding 0f

Respondents’ attorney’s fees under LC. § 12-122. The court correctly cited the statute and
appears t0 recite some applicable authority. R. Vol.

I,

pp. 397-98. After that point the district

court’s analysis devolves into a diatribe against the Petitioners for

making “generalized” claims

with regard t0 the threat of the C0Vid—19, the Petitioners’ disagreement With the allegations 0f the
Respondents, so called “crime minimization,” and other various subjective conclusions.

I,

pp. 398-99.

relief sought

Furthermore, the

by

district court

mischaracterizes

much of the

R. V01.

facts, authority

and

the Petitioners.

If anything, the district court’s statements

reveals the presiding judge’s personal biases
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made

in support

0n the COVID-19

0f the award of attorney’s fees

threat

and his

hostility

toward the

Petitioners. This

it is

remanded.

Court should seriously consider Whether

It

does not appear that he

is

this

judge should remain on

this case if

Willing t0 obj ectively consider the facts and law in

this case.

From
met

to

a legal standpoint, the district court failed to apply the high threshold that

award attorney’s fees under LC.

rarely upheld an

exists only

award 0f attorney’s

court’s

petitioner

This Court and the Idaho Appellate Court have

§ 12-122.

award 0f attorney’s fees under LC.

two decisions which

was pro

must be

§

12-122, and indeed

it

appears that there

are unpublished in all of Idaho’s jurisprudence that upheld a trial

fees in a habeas corpus proceeding. In each 0f these decisions, the

se.

This Court and the Idaho Appellate Court have established several criteria in addition t0
those established in the statute that must be met in order t0 justify an award of attorney’s fees.

For instance, even When the factual allegations 0f a petition d0 not as a “matter 0f law” justify

“any

relief” to the petitioner, fees

should

still

material issue 0f law that has not been settled

state.”

Swain

Drennon
court

is

v.

v.

State,

statute or

by supreme

court decision in this

Crave, 141 Idaho 34, 40, 105 P.3d 694, 700 (Idaho App. 2004.) Moreover, the
t0

award

nonprevailing party's position

is

fees “simply because the court

Moreover, a petition

is

v.
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unpersuaded” but only

trial

if “the

Gulf

Williams, 107 Idaho 890, 693 P.2d 1092 (Idaho

not frivolous

When

it is

claim upon Which relief can be granted. Werlinger

172, 175—76 (1990).

is

plainly fallacious and, therefore, not fairly debatable.”

Chemical Employees Federal Credit Union

state a

by

122 Idaho 918, 922, 841 P.2d 448, 452 (Idaho App. 1992.) See also

admonished not

App.1984).

not be awarded “When the action involves a

v.

dismissed simply for a failure t0
State,

117 Idaho 47, 50-5 1 785 P.2d

The claims

in this case are without question “fairly debatable”

and

at the

very least

address unsettled law. Never before has Idaho had t0 confront a situation such as

wide pandemic over a highly contagious and potentially deadly disease
that

it

down

0r curtail

was simply intended

t0

draw

much of the
attention t0

rights

Who

state,

including this

activity in the state including the courts. This petition

and perhaps obtain remedies, big and small, for the

purpose of protecting a vulnerable population of individuals in the
incarcerated for alleged crimes 0r

a world-

that is so disconcerting

has resulted in emergency orders from the highest ofﬁcials in this

Court to shut

this,

are serving time for crimes

ECDC, whom
committed —

although

still

are afforded

under the United States Constitution. This was not a “frivolous proceeding.” This Court

should vacate the award of attorney’s fees.”
Finally, this Court should

be deeply concerned about the “chilling effect” 0f an award 0f

Even When represented by counsel (Which

attorneys fees in this case.

is

rarely the case in a

habeas corpus petition), the institutional barriers that a prisoner confronts in whether to pursue

such a petition t0 enforce his or her rights are enormous and daunting. That problem

is

readily

apparent in this case. Communication alone With the petitioners has been extremely difﬁcult and
the

jail,

the Respondents’ attorneys, and the judge have been

times. See again R. Vol.

attorney’s fees,

under

it is

this statute.

protect against and

59

It

I,

pp. 55-60. If this Court

were

t0

unaccommodating even abrasive

uphold the

district court’s decision

at

on

highly unlikely that any prisoner 0r detainee Will ever pursue their rights

This Will effectively render Idaho’s habeas corpus act useless as a tool t0

remedy the

Violations 0f Constitutional rights for prisoners and detainees.

should be noted that the Respondents have not ﬁled a timely

their right t0 attorney’s fees. Nevertheless, this is
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Memorandum 0f Costs and have

an issue that should be addressed 0n appeal.

likely forfeited

CONCLUSION
Pursuant t0 the foregoing, this Court should:

1.

Reverse the

district court’s

summary judgment and remand the

case for further

consideration of the Petitioners’ conditions of conﬁnement claims.

2.

Reverse the

district court’s

summary judgment and remand the

case for consideration 0f

the Petitioners’ unlawful restraint claims.

3.

Vacate the

district court’s denial

of petitioners’ Motion for Discovery and allow

discovery t0 occur in this case pertaining to the issues and claims raised in Respondents’
pleadings and any other appropriate discovery.
4.

Vacate the

DATED

district court’s

this 14th

award 0f attorney’s

fees.

day 0f July, 2020.

PETERSEN MOSS HALL & OLSEN

/s/ Nathan M. Olsen
Nathan M. Olsen

Attorneys for Petitioners—Appellants
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